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ev WGr: AL NOTES. 


AN AMENDMENT to the Constitution has been proposed in the 
Legislature providing for a Court of Appeal to consist of five 
judges who shall sit in that'court alone. They are to be counsel 
of fifteen years standing, and are to hold office for ten years. The 
amendment is substantially that which was recommended by the 
Essex County Bar Association at their last meeting, and the form 
of the court of appeal is@—t*which was suggested by the com- 
mission which made a re to the Legislature of last year, after 
consultation with membe the Bench and Bar in all parts of 
the State. 

The Supreme Court is rétdined as it is, the Legislature being at 
liberty to reduce the numbgr of judges to five. The Circuit Court 
is classed among the infefiof courts which may be changed or 
abolished by the Legislacure.’ The number of the judges of the 
court of common pleas.is:1 “uced to three. 

The proposed amendmc ., does not make the Vice Chancellors 
constitutional officers, but they remain assistants to the Chancellor 
who is himself the court. There are some good reasons why the 
Vice Chancellors shogi@ be recognized by the constitution, but on 
the whole it is best tha¥ the court should remain as it is. If the 
Vice Chancellors wef®appointed by the Governor they would be 
independent judges andthe court would lose its unity and solidity. 
The Chancellor would be only nominally the head of the court and 
the Vice Chancellors would not be able to require his advice in 

the decision of cases ‘and i in forming the policy of the court. 

This proposed cl -n%e in the Court of Appeal puts other judges 
above the judges « e Supreme Court and so far makes them 
inferior, but they retain all their present jurisdiction except 
that on writ ofer' andif their number is reduced, as it may 


3 


a 





34 . THE NEW JERSEY LAW JOURNAL. 


readily be, it will be easy to find enough men of the same character 
and ability as we now have in the Supreme Court, and there will 
be no difficulty in raising the money required for the salaries. 

The removal of the lay element from the Court of Errors takes 
away the material of Court of Pardons as it now is, and the amend- 
ment gives the whole of the pardoning power to the Governor. If 
it is thought best that the check upon this which we now have 
should be retained, the amendment should provide for the ap- 
pointment of court or board especially for that purpose, or else 
should give this power to the Chancellor or Vice Chancellors. The 
judges of the Court of Appeals are not the proper persons to con- 
sider the question of pardon, because they may themselves take 
part in the sentence. 

A resolution for the calling of a constitutional convention has 
also been introduced. If. this is carried the whole question of 
judicial reform will be open for discussion. 


Several measures relating to the practice and jurisdiction of the 
courts have been introduced. One proposes to give the district 
courts the rather dangerous power of enforcing mechanics’ liens. 
This may convenient and may even preventa denial of justice in 
some cases, but until the mechanics’ lien law is amended so as to 
give some protection to mortgagees nothing should be done to 
make it easier to enforce it. 

A good bill was introduced by Mr. Fish providing for the re- 
moval of a case from a court of law to the court of chancery when 
it is found that the remedy is equitable and not legal. A com- 
plementary clause should be added to this providing for a removal 
of a case from a court of law to the court of chancery. 

A bill looking to the speedy entry of judgments in cases where 
there is no defence provides that in all cases whether at law or 
equity a defendant who has a defence to make shall file an affidavit 
of merits within ten days after the return day of the summons or 
twenty days after subpcena. The affidavit is not to state what the 
defence is, but only that the defendant is advised by counsel and be- 
lieves that he has a just defence on the merits of the case. This avoids 
the effect of the affidavit of defence as used in the practice in Penn- 
sylvania where the legality of the defence is determined on a motion 
to enter judgment in spite of the affidavit, and it will enable a 
creditor to obtain prompt execution when a clause is undisputed. 





In Gilfillan v. Union-Canal Co., 3 Sup. Ct. Rep. 305, an impor- 
tant decision is reached by the Supreme Court on impairing the 
obligation of contracts. A company being embarrassed devised a 
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plan for funding its bonded debt provided the consent of the bond 
holders were obtained, and the Legislature, in order to aid the 
plan, passed an act. that the agreement.should only be binding on 
such of the bondholders as should signify their assent thereto and 
that in case any bondholder should fail to file with the president 
of the company his refusal in writing to concur in the agreement 
with three months, such bondholder should be taken to have as- 
sented to the same. Ample provision was made for notice. The 
court held that this statute did not impair the obligation of the 
contract. They held that the legislature had a right to direct that 
the bondholders should signify by their assent or dissent, within a 
certain time and that it was reasonable to provide that a. failure to 
dissent should be taken as an assent. This was the way the vote 
was to be taken and it was a reasonable and proper way. The de- 
cision is summed up as follows: ‘* We conclude, therefore, that it 
is within the just scope of legislative power to require bondholders 
interested in common with others, in a trust security, to signify to 
their assent or dissent, from a plan proposed by proper persons for 
the compromise and adjustment of matters of difference affecting 
their common interests ; and that the statute involved in this suit is 
of that character and valid.”’ 





In Cone v. Combs, U. 8. Circuit Court, D. Minnesota, 18 Fed. 
Rep. 576, a rule is laid down in regard to the appointment of a re- 
«ceiver of mortgaged premises in a foreclosure suit. The court held 
that it must clearly appear before a receiver is appointed of the 
rents and income for the protection of the mortgagee that the mort- 
gagor is hopelessly insolvent, and the property inadequate secu- 
rity for the debt. The authorities in New Jersey on this subject 
are discussed in 3 N. J. Law Journal in a note to Ballantine v. 


Adam. 





In Weisert v. Muehl, Kentucky Court of Appeals, Oct. 1883, 17 
Rep. 45, a life insurance policy was made payable to the heirs of 
‘the insured, and before his death he made a will endorsed on the 
back of the policy, in which he directed the proceeds of the policy 
to be paid to the defendant. The court said that the principle is 
well established ‘‘ that a policy and the money to become due un- 
der it belong, the moment it is issued, to the person named in it as 
the beneficiary, and that there is no power in the person procur- 
ing the insurance by any act of his by deed or will, to transfer to 
any other person the interest of the person named.’’ It does not 
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appear that heirs was construed to mean personal representatives, 
or that the court considered that the direction of the policy was to 
pay money to the persons who would be entitled to it as the dis- 


tributees of his estate. 





WE called attention last month to a defect in the Assignment 
Act as contained in the Revision, and pointed out the fact that there 
is no time expressly limited within which creditors must present 
their claims. This has since been decided, by Judge McCarter, in 
the Essex Common Pleas. Marly, Eunson & Co. having made an 
assignment, the Metropolitan Bank of New York, more than three 
months after the assignment, presented a petition for leave to pre- 
sent their claim. Judge McCarter reserved his decision, and on 
January 22, he decided that there was nothing in the act to limit 
the creditor to three months, and granted the petition. He said: 
‘¢ Until this question arose in this way, I believed as does nearly 
every lawyer in the state, that no claim can be admitted after the 
usual three months limit allowed by statute. I am now convinced 
that there is a fault in the statute which really removes all limit, and 
have written an opinion that this claim may be entered and proven.”’ 

Mr. Lindabury, of Elizabeth, presented the petition and sugges- 
ted the defect in the statute. Mr. Borcherling appeared for the 
assignee. A bill has been introduced in the Legislature to amend 
the statute.. The case is reported in this number. 





BALLANTINE v. TOWN OF HARRISON. 
[New Jersey Court of Errors and Appeals, November Term, 1883. ] 


Injunction — Pudlic Street-— Wharf —A does not lay any foundation for an injunction. 
bill showing that the public authorities are Where an injunction is asked on the 
about to extend a public street underaclaim ground of a legal right, a case of pressing 
of title, over a wharf erected on lands inthe __ necessity for the interference of equity must 
possession of complainantand whichheclaims _ be shown. 

Messrs. A. Q. Keasbey & Sons, for Appellants. 

Mr. M. T. Barrett, and Mr. J. Frank Fort, for Respondents. 

Beas.ey, C. J.: The appellants claim to be the owners of a 
tract of land including about four hundred and twenty feet of the 
east bank of the Passaic River, opposite the city of Newark. In 
the year 1869 they applied to the two boards of freeholders of 
the counties of Harrison and Essex for a license to build a dock 
in front of such lands, and having obtained the requisite 
authority, they erected that structure, and by force of the bill 


which they exhibited in this case they sought to prevent the re-. 
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spondent, the town of Harrison, from extending a street over this 
dock down to the high water line. It appears that such contem- 
plated street would embrace only a part of the dock constructed 
by the appellants, and the bill further states that the city authori- 
ties purpose to use the part so taken as a public wharf. The 
answer of the respondent controverts the title of the appellants, 
and sets up in addition, a paramount right to lay the street as 
contemplated arising from a dedication by a former owner of the 
land. The bill isa pure injunction bill, and the cgse was heard 
before Vice Chancellor Van Fleet on final hearing upon the plead- 
ings and proofs. 

This bill seems to me to lack all semblance of equitable sub- 
stance, 

On the admission that the appellants are the owners of the 
premises as they assert, and that the respondent intends to do 
every thing that is laid to its charge, an injunction is not, upon 
familiar principles, the remedy apt to theoccasion. The grava- 
men of the complaint is made up out of an ordinary trespass. 
The question whether the respondent has the right to run the 
street in dispute to the water line is one purely of law, and is 
entirely unconnected with any matter of equitable cognizance, 
so the the only possible ground on which an injunction could be 
demanded would be that the act threatened to be done would 
result in injurious consequences that could not be reasonably 
recompensed in damages. When an injunction is asked for, as 
ancillary to the maintenance of a legal, in contradistinction of an 
equitable right, the rule is entirely settled that such preventive 
process will never be issued except to preclude irreparable dam- 
age. Legal rights are to be asserted and decided in the legal 
form, and until so established a court of equity will not intervene 
except in case of absolute necessity. And even when such inter- 
vention occurs equity will not take to itself jurisdiction over the 
iegalities of the controversy, but will content itself with conserv- 
ing the subject of dispute pending the litigation at law, and will 
sometimes, and it appears to me that such is the proper course, 
grant its aid on the condition that the matter in controversy 
be put principally for investigation before a legal tribunal. This 
was the measure taken by Lord Cottonham in the case of Hilton 
v. The Earl of Granville, 1 Cr. & Ph. 284, in which the question 
involved was whether the defendant had the right to so work his 
mine as to jeopard the house of the complainant; the course adopted 
being a refusal of a preliminary injunction but a retention of the 
bill accompanied with a requisition that the parties should put 
the matter, at the earliest possible time, before a court of law. 

It will be observed that unless the imminence of irreparable 
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damage be the test of the right of equitable cognizance over cases: 
which involve simply legal rights, the result must be that such 
cognizance exists in every case of a continued invasion of the land 
of another. Ifa tortious taking and holding of real property lays 
the ground for such jurisdiction then necessarily the equitable and 
the legal power to take such matters in charge is concurrent. Such 
a doctrine is unknown to the law, and the opposite doctrine is that 
which has always, in theory at all events, been maintained in this 
State. No casecan be found in the volumes of our reports that pur- 
ports that the mere taking possession of lands and holding them, 
vi et armis, will form a basis for the arrest of the doing of such 
wrong by the arm of equity. All the authorities cited in the brief 
of counsel from our own reports, with the exception of such as in-- 
volve the act of railroad and similar corporations entering without 
right on lands owned by other persens, and which class rest upon 
a well-known principle peculiar to themselves, repudiate such a 
right of equitable jurisdiction. In both the cases cited of Sonth- 
mayd v. McLaughlin, 9 C. E. G. 181 and Johnson v. Hyde, 10 C. 
E. G. 454, the court expressly declares that its action is based on 
the ground of threatened irreparable injury. As the ratio deci- 
dendi is the only matter of importance in estimating a precedent, 
it is of no consequence whether the rule in question was properly 
applicable to the facts presented in the cases referred to. Nor does. 
the decision in Curtis v. West, 3 Gr. Ch. R. 449, rest on a differ. 
ent ground. Gentlemen of the profession, whose experience has a 
sufficient reach into the fact, will remember what a struggle it was 
for the bar and the courts to find any standing ground on which to 
sustain an equitable power to prevent the waste and spoliation of 
large tracts of pine lands by pretended claimants. The result was 
that equity did assume the authority, as appears from the case just 
quoted, and such assumption was justified for the reason that the 
timber standing on such land constituted almost its entire value, 
and consequently its destruction filled up the measure of irrepar-- 
able damage. 

With respect to the citations from the New York and English 
reports, I have read them with care and do not find that any one 
of them contains any doctrine adverse to the view already de- 
clared. The authority that seems to me to come the nearest to 
being an exceptive case is that of Goodson v. Richardson, L. R. 
9 Ch. App. 221, in which a mandatory injunction was granted, 
directing the defendant to remove water pipes which he had laid 
under the surface of the soil of the complainant’s land. But the 
circumstances were peculiar in this feature, that the pipes in ques- 
tion were laid in the bed of a public road, so that as the court. 
said it was doubtful whether the complainant could remove them 
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without subjecting himself to a liability to indictment. Unless 
this particularity will constitute a proper discrimination the de- 
cision cannot be brought into harmony with the current-of author- 
ities. : 

In the case before the court, as I have said, there is nothing 
shown to vary it from an ordinary tortious taking of lands. It is 
not pretended that the city authorities have any intention to de- 
stroy the wharf put upon the premises by the complainants ; on 
the contrary it is averred that they intend to use it as a wharf for 
the public, nor any facts stated evincing that any business of the 
complainants, connected with, or dependent on this wharf will be 
interfered with by the extension of the street in the manner pro- 
posed. Such a case is, in my opinion, in no sense, an equitable 
one, and on this account I shall vote to affirm the decree appealed 
from. 

Decree affirmed. 





COURT OF ERRORS AND APPEALS. 
(Abstracts of Opinions, November Term, 1883.) 


ROBERT C. CRANE AND JOHN M. CRANE, APPLTS., AND ENOCH A. ELY, APPELLEE, . 
Law and Hquity—Jurisdiction— Account. 

Opinion by ScupprEr, J.: 1. ,Where an account is so compli- 
cated, that it cannot be tried in a court of law, with any certainty 
that an accurate result will be reached, a court of equity may re- 
strain the action at law and assume jurisdiction. 2. The practice 
act, under which references are made in matters of account, has 
not changed the practice of the courts of equity to restrain such 
actions. 3. Those courts will not interfere where there is concur- 
rent jurisdiction in courts of law, and where the latter have first 
taken cognizance, unless a plain case be made in the bill of com- 
plaint. 4. Where the answer discloses other equities, the com- 
plainant will not be allowed to abandon the case made in his bill, 
and ask a new remedy at the hearing, or claim it on motion to dis- 
solve an injunction to restrain an action at law,upon a record framed 
with a different aspect. 

Order reversed and injunction dissolved. 

See note on the opinion below, 6 N. J. L. J., 317. 

Mr. H. C. Pitney, for appellants. 
Mr. S. M. Dickinson, for appellee. 



























THOMAS M. BARRACLIFF v. THE TRADE INSURANCE CO. 


Insurance—Husband@ s interest in real estate is an insurable in- 
terest—Practice— Evidence. 

In Error. 

Opinion delivered by Dixon J.: 1. An exception toa refusal to 
nonsuit a plaintiff at the trial after his evidence is in, which does 
not disclose the grounds of the motion, is not entitled to consider- 
ation on error. 2. Whether a plaintiff, after resting, shall be al- 
lowed to reopen his case and produce further testimony, is a mat- 
ter addressed to the discretion of the trial court, whose action 
thereon cannot be reviewed by writ of error. 3. Ina suit upona 
policy of insurance it is no defence that the plaintiff failed to pay, 
when due, a time note given to the insurer for the premium, there 
being nothing in the contract making actual payment a condition 
precedent to the validity of the policy, or default in payment a 
eause of forfeiture.- 4. A husband, who with his wife is in the 
possession and enjoyment of her personality, has an insurable in- 
terest therein. 5. A husband, who with his wife is in the occupa- 
tion and enjoyment of her real estate, in which he has also an in- 
choate right of curtesy, has an insurable interest therein. 6. The 
amount to be recovered on a policy of life insurance will depend, 
not on the loss happening to the individual interest of the assured, 
but on the damage accuring to whatever interests are covered by 
the policy, so far as the assured represents those interests, whether 
as his own, or by the precedent authority or subsequent ratifica- 
tion of others. 7. A husband, having in his own name and with 
his wife’s authority, insured real “and personal property situated 
as above mentioned, by a policy whose terms evinced an intention 
to insure the entire ownership, is entitled to recover for the whole 
loss not exceeding the amount insured. 8. The fact that the par- 
ticular interest of the assured is not disclosed will not invalidate 
the contract in the absence of express provision to that effect. 
9. A policy insured two barns and certain articles ‘‘ contained 
therein,’’ and also a horse ‘‘in barn or in fields.”’ Held, that the 
horse was insured, although in a barn not one of those specified. 

Judgment of Supreme Court affirmed. 

Mr. Wm. HE. Potter, for plaintiff. 

Mr. Benjamin D. Shreve, for defendants. 





JOSEPH J. SUMMERBELL v. MARTHA A. SUMMERBELL. 
Confession of Adultery as Evidence. 


Opinion of the Court delivered by Van SyoxeEL, J.: <A confes- 
sion of adultery written by the wife in the presence of and under 


(40) 
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the eye of the husband, is presumed to be procured by his coerc- 
ion, and is not a safe basis upon which to build up and support a 
charge of adultery against the wife. 

Decree affirmed with costs. The dismissal of the bill will be 
without prejudice to the filing of a new bill. 

Mr. E. C. Harris and the Attorney General for complainant. 

Messrs. Beasley & Holt for defendant. 


THE MIDLAND R. R. CO, OF N, J. vu. ANNA L. HITCHCOCK, CHAS. PARSONS, ET AL. 


Estoppel—Certijicate of a Company as to person entitled to a bond 
—Bailment. 


Opinion by Brastey, C. J.: 1. A company giving a written 
certificate that a person named is entitled to a bond about to be 
issued by such company is estopped from denying the truth of 
such statement in favor of a person who, in good faith, has changed 
his position in reliance on such certificate. 2. So far as such par- 
ties are concerned it does not matter whether the certificate so giv- 
en be negotiable or not. 3. The delivery of a non negotiable in- 
strument to a bailee for the purpose of transmitting it to a third 
party does not so clothe such bailee with the indicia of title, as to 
give validity to a fraudulent transfer of such instrument. 4. Cer- 
tain persons projected the formation of a new railroad company 
founded on a foreclosure sale of a railroad company already ex- 
isted, and published a scheme of re-organization, and in it directed 
the holders of first mortgage bonds, who wished to join in such re- 
organization, to deposit their bonds with the Central Trust Co. of 
New York, and appointed a permanent committee, having a pres- 
ident and secretary, with a place of business in New York city. 
A bondholder produced his bond to the Central Trust Company, 
but on account of some irregularity in it was referred to the com- 
mittee above referred to; the president and secretary of such com- 
mittee accepted the bond. Held, that such acceptance bound the 
new company, the committee having been held out to the public 
as its general agent in the business of organizing the new company. 

Decree affirmed. 

Mr. George R. Dutton, for appellant. 

Mr. Eugene Stevenson, for respondent. 





THE CITY POTTERY CO., APPELLANT, V. JAMES YATES, RESPONDENT. 
Insolvent Corporations. 

The opinion of the court delivered by Bras.ey, C. J.: In case 
of proceedings, taken to wind up an insolvent corporation, a re- 
ceiver should not be appointed, if it appear that the directors are 
closing its affairs, and that such directors are in all respects trust- 
worthy. ; 

Decree reversed as to appointment of receiver, without costs. 

Messrs. Aug. G. Richey and A. A. Clark for appellant. 

Mr. W. D. Holt, for respondent. 





THE INHABITANTS OF THE TOWNSHIP OF LODI v. JOHN VAN BUSSUM, ASSESSOR. 


(Passaic Circuit Court, January, 1884.) 


Fees of Township Assessor— Vo/lun- 
tary payment. — Payments by a township 
committee in excess of those allowed by 
law are not voluntary payments on the part of 
the township and may be recovered back. The 
assessor is entitled to only $1.50 for posting 
the dog lists, and not to $1.50 for each copy 
set up. Asto bounty tax, road tax, two- 


each name in the duplicate for all the taxes. 

If the township tax is levied at a different 
time from the state tax so that two duplicates 
have to be made, he is entitled to twelve 
cents a name for each duplicate, otherwise 
only for one duplicate. 

Five cents a name, and not six, is allowed 
for the special school tax. 


The statute of limitations has not run in 
this case. 


mill tax, and fire tax, there is no authori- 
ty for any charge beyond twelve cents for 


This was a suit brought by the Inhabitants of the Township of 
Lodi, to recover back from the Assessor of the Township certain 
fees alleged to have been paid to him by the Township Committee 
in excess of the fees allowed by law. 

Dixon, J.: As to this suit the defendant contends (1), that the 
moneys, for the recovery of which the suit is brought, were paid 
to him voluntarily by the plaintiff, and therefore cannot be recov- 
ered back. That defence is disposed of, I think, by the opinion of 
the Court of Errors, in the case of Demarest v. the Township of 
New Barbadoes. The Court there lays down the rule that the 
Township Committee has authority from the township to pay only 
lawful fees to its officers, and if they pay more fees than are law- 
ful they are stepping outside the bounds of their authority, and 
the public is not to be regarded as having acquiesced in the pay- 
ment. It is not, therefore, a voluntary payment, in the sense in 
which such payments are irrecoverable. 

So I come to the various items for which recovery is sought, and 
I make this general remark with regard to the counting of dogs, 
and the counting of names on the duplicates. Those are matters 
of fact, matters of detail, which are brought before the Assessor and 
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the Township Committee at the time. They pass upon those miat- 
ters when they determine to pay, and their action then is strong 
evidence of the correctness of the claim, and I ought not to inter- 
fere with the counts upon which they themselves have agreed, ex- 
cept upon very clear proof that there is a mistake. 

In the present case there is no very clear proof that there was any 
mistake. There isa discrepancy between Mr. Van Bussum’s ac- 
count and Mr. Gunz’s account, but Mr. Van Bussum’s account has 
the presumption in its favor, arising from the fact that the Com- 
mittee acquiesced in it, and it has also this in its favor that it ap- 
pears that, in Mr. Gunz’s count, some names were omitted which I 
think might properly be allowed, namely, the names of persons 
who were ratable, but who, because of some special exemption, 
were not-actually taxed. I think for all such names as those the 
Assessor and Collector are entitled to charge. They are names 
that properly come upon the duplicate. It would be quite accord- 
ing to the Assessor’s duty if he actually imposed the tax, leaving 
the individual to get rid of it by his claim of personal exemption. 
So I make no deduction from Mr. Van Bussum’s account by reason 
of the discrepancy in the counting. That disposes of a good many 
items on the bill. | 

Now, the first item on the plaintiff's schedule, after those already 
disposed of, is the making out of the dog list from 1877 to 1882. 
Mr. Van Bussum charges $7.50 for setting up the lists and the 
inhabitants now claim he should have charged only $1.50. On 
that point I have come to the conclusion that the claim of the 
Township is right. The allowance ‘is indeed very small; $1.50 for 
making out those five lists and posting them, but I cannot intelli- 
gently construe the statute otherwise. It is the setting up of the 
list for which the allowance of $1.50 is made. It does not say the 
setting up of each list, but it is the setting up of a list, regarding 
the setting up as an entire thing. If it were the setting up of each 
list then this result would follow. The statute does not limit the 
Assessor tu five lists to be set up; it says he must set them up in 
at least five different places, but he might set up 50 if he chose. 
According to the construction that Mr. Van Bussum contends for 
he would be entitled, if he put up fifty, to $1.50 for each, because, 
if he can charge it for each of the five, he can charge it for each of 
the fifty. I think that allowance must be made to the Township, 
$36. 

Then, as to bounty tax, road tax, two mill tax, and the fire tax, 
Iam unable to find any authority for any charge for the assessing 
of those taxes beyond twelve cents allowed for each name in the 
s duplicate. Under the act of 1866 that allowance was in lieu of 
all fees before allowed for the Assessors and Collectors, and 
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therefore those items must be charged also against the defendant; 
three of $103.20, making $309.60, and one of $78.90. In the year 
1879, bill No. 9, there are again bounty tax, county tax, town 
poor tax, road tax, and fire tax; those must all be charged against 
him, $82.86 twice over, and $58.50. There is also a charge of 
$9.19 on special school tax, because he charged six cents a name 
instead of five; there is also the Hackensack Commission charge 
of $.90. The last charge is for the town tax, in bill No. 64; that 
is claimed by Mr. Van Bussum, on the ground that the tax was 
ordered at a special town meeting which was held while he was in 
the act of making his assessments, and it is said he is entitled to 
either whole fees or half fees for that under Section 11, of the 
Township act, which says that where taxes are directed to be 
levied at a town meeting he shall charge for that as for takes levied 
by order of the Boards of Chosen Freeholders, and by reference to 
the Freeholders’ Act, Section 13, it appears he is entitled to 
charge the same amount as for levying the State tax, if the Coun- 
ty tax is levied at a different time, and half the amount if the 
County tax is levied at the same time. 

But this act of 1866 is substituted for all these charges, and now, 
since that act, the law does not give the Assessor so much for 
the State tax, and for the county tax, and for the township tax ; 
it gives him twelve cents a name for all taxes, and the thing to be 
looked at simply is the number of names upon the duplicate. If 
the Township authorizes a tax to be levied at a different time from 


the State tax, so that a different duplicate is required, he gets 


twelve cents a name for each name on the duplicate, but if no new, 
additional duplicate is made out, no matter what the taxes are 
which are ordered to be made, he gets simply twelve cents a name 
for each name on the duplicate, no matter when the taxes are 
ordered. Therefore, the amount claimed for that town tax cannot 
be credited to him. 

One other point was made on behalf of the defendant, and that 
was that some of this claimed was outlawed. It appears that he 
gave to the Collector, Mr. Mathe, an order on the Treasurer for a 
considerable portion of his fees for 1877, and Mr. Mathe presented 
that order to the Treasurer, who allowed it, December 27, 1877. 
Of course, if that is the date, then the statute of limitations had 
not run when the suit began, which was Oct. 2, 1883. But Mr. 
Van Bussum claims that the time he received the money from Mr. 
Mathe was the time when the statute began torun. I doubt that, 
but even if it were so it does not carry the date back six years 
beyond the commencement of the suit, because Mr. Van Bussum 
says himself he supposes he got the money from Mr. Mathe a 
couple of months before the bill was presented to the Treasurer 
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and a couple of months before that would only go back to Oct, 27, 
1877, and the suit was begun Oct. 2, 1883, which was within six 
years. So that, upon the facts, the statutory bar is not sustained. 

The result is, I find, that Mr. Van Bussum has received $774.67 
beyond his lawful fees, and the interest upon that from the time 
claimed in the schedule, Nov. 20, 1882, to the present time is 
$52.29, making a total of $826.96, for which the Township is 
entitled to judgment against Mr. Van Bussum. 





THE MAYOR AND COMMON COUNCIL OF GLOUCESTER CITY, ON RELATION OF 
MARY ANN RICHMAN v. WILLIAM POWELL, FREDERICK SHINDLE & 
JACOB HITCHNER. 


(Camden Circuit Court, January, 1884.) 


Pleading—Constable’s Bond.—Nil Debet 
is not the proper plea in an action of debt on 
a constable’s bond when the declaration sets 
out condition and breach. 

It is not a good plea in an action on 
a constable’s bond that the plaintiff had 
previously brought suit against the constable 


and recovered a judgment against him for 
the very same neglect of duty for which the 
present action is brought against him and 
his securities. The former judgment only 
served to establish the breach of the con- 
dition of the bond. Lower Alloway’s Creek 
v. Moore, 3 Green 146, distinguished. 


Mr. Crandall, for plaintiffs. 

Mr. Hugg, for defendants. 

PARKER; J.: This action is 
The declaration sets out the 
ants with a condition that the said Powell, one of the 
obligors (a constable), would truly and faithfully perform all the 
duties enjoined on him as such constable. As breach of said con- 
dition, the declaration alleges that an execution issued out of the 
court for the trial of small causes at the suit of Mary Ann Rich- 
man against Jacob Gibson and Sarah Gibson, upon a judgment 
against them in favor of said Mary Ann Richman, was delivered 
by the justice of the peace, before whom said judgment was ob- 
tained, to said Powell as constable to execute, commanding him 
among other things to make and levy of the goods and chattels of 
the defendants the amount of said judgment and costs and to pay 
the same over to said plaintiff, or, in her absence, to the justice of 
the peace by whom such execution was issued, and to make. his 
return of his proceedings thereon to said justice of the peace with- 
in thirty days from the time of issuing the same; and that the 
said constable neglected to perform the duties enjoined upon him 
by the said execution, and among other things neglected to seize 
and take the goods and chattels of said defendants in execution, 
and did not return said execution within thirty days as command- 
ed, although he might have levied upon goods and chattels of the 
defendants in execution and might have made return thereof 


brought on a constable’s bond, 
bond executed by the defend- 
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within the time limited ; by means whereof the said Mary Ann 
Richman has never realized any money on the said judgment and 
execution. _ 

The defendants in this action have filed two pleas, viz: First, 
Wil debet, and Secondly, a special plea alleging that said Mary 
Ann Richman had previously brought suit in the court for the 
trial of small causes, against the said William Powell, constable, 
and recovered a judgment against him, for the very same neglect 
of duty for which this action is brought against him and his secu- 
rities. 

Plantiff’s counsel moves to strike out both the pleas. Vil debet 
is not the proper plea in an action of debt on constable’s bond, 
where the declaration sets out condition and breach. 7 Hal. 161, 
Allen v. Smith, Penn. 777, Howard v. Blackford, 1 Chitty. Pl. 478. 
1 Sanders on PI. and Ev. 406. 

The plea of nil debet is stricken out. To sustain the second 
plea, counsel for defendants refers to tle case of Lower Alloways 
Creek v. Moore and others, reported in 3°Green 146. That was a 
suit on a constable’s bond, and the breach alleged was, that Moore 
(the constable) had not, under an execution delivered to him, 
seized and levied upon the goods and chattels of the defendant in 
execution and had not returned the execution within the time limit- 
ed by law. In answer to these alleged breaches, the defendants 
set up that Moore, the constable, had been prosecuted by the plain- 
tiff in execution, in the court for the trial of small causes, for the 
very same breaches of duty and that on such trial, befcre a justice 
of the peace, a judgment was given in favor of Moore against the 
plaintiff in execution. Upon demurrer, the Supreme Court held 
that the case having been once tried and judgment having been 
given in the court for the trial of small causes, against the plain- 
tiff in execution, andin favor of the constable, the plaintiff in execu- 
tion could not either in his own name, nor in the name of the town- 
ship, sustain another suit, for the same cause of action, against the 
constable nor against him and his securities. 

The decision in that case does not apply to the case now under 
consideration. In that case the judgment in the court for the trial 
of small causes, was in favor of the constable and against the 
plaintiff in execution. The plaintiff chose'the tribunal in which 
to sue the constable and having failed, he could not sue for the 
same cause, while that judgment stood. That was the extent of 
the opinion of the court in the case in 3 Green. But in the case 
now before the court, the plaintiff in execution obtained judgment 
against the constable. He established the constable’s liability. 
Such result, certainly, cannot release the securities of the consta- 
ble. It would rather tend to hold them. Not making the money 
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on the judgment already obtained in the court for the trial of small 
causes, against the constable, the plaintiff in execution now seeks 
to recover it from the securities of the constable. 

Had Powell, the constable, succeeded in the suit brought in 
the court for the trial of small causes, by Mdéry Ann Richman, 
she could not under the ruling of the court in 3 Green maintain 
another action for the same breaches against him and his sureties. 
But the plea in this case sets up that the judgment in the former 
suit was against Powell, and is not a legal defence to this action. 

Mr. Justice Ford, who concurred with the other judges in the 
case alluded to in 3 Green, expressed, at the close of his opinion, 
views in conformity with the result to which the court has come 
on this motion, as will appear from the following extract, viz: 
‘Tt is further said, that if there had been judgment against the 
constable, it could not be pleaded in bar on this second action. 
Neither can it now. But in this case, it is a second action for 
the same cause; in the other case supposed, it is not to be regard- 
ed so much a new action, as a pursuit of the first, by a collateral 
proceeding; not to retry the right, but to obtain satisfaction of 
the first judgment. In the same manner as bail cannot be pro- 
ceeded against, if the principal be acquitted, but may, if he be 
condemned.”’ 

This extract clearly means that if in the court for the trial of 
small causes, the constable succeeded in obtaining a judgment 
against the plaintiff in execution who had sued him for breach 
of duty, another suit could not be: maintained against’ him and 
his sureties for the same breach, but that such suit could be 
maintained against a constable and his sureties, if judgment in 
the court for trial of small causes had been against the constable. 

It would be a strange doctrine to hold that a judgment estab- 
lishing a breach of duty in a constable should release his bonds- 
men. 

The second plea in this case is bad. 

Let both pleas be striken out with costs. 





HOWELL, EXECUTOR, v. DECAMP, 


(New Jersey Supreme Court, January, 1884.) 







{At Chambers in Morristown before Mr. Justice Magie.] 
Summons—Zegal Holiday.—A summons returnable on a legal holiday is valid. 


A motion was made to set aside the summons which had been 
made returnable on Nov. 6, 1883, on the ground that it was a 
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legal holiday, and the writ was therefore void under the ‘‘legal 


holiday act.”’ 


Mr. Joshua 8. Salon, for the motion. 


Mr. -H. C. Pitney, contra. 
Maaikg, J., 


reffised the motion on the ground that the act 


only contemplated the prohibition of actual sessions of courts, 
and did not extend so far as to close the courts on the days speci- 
fied for the purposes of the returns of writs. 





IN THE MATTER OF THE ASSIGNMENT OF MARLEY, EUNSON & CU. 


(Orphans’. Court of County of Essex.) 


Assignment Act—JLimitation of Credi- 
tors—Construction of MStatutes.—There is 
nothing in the assignment act in the Revision 
to limit the time within which acreditor must 
present his claim or be barred. 

The statute says that claims shall be barred 
unless presented within the time thereinafter 
provided. Notime is afterwards provided 
and this court cannot supply the omission. 

History of the statute examined. 

A notice by the assignee limiting a time 


The court has power in cases of insolvency 
independently of the statute by order to limit 
a time within which claims must be 


proved. 


It is competent for an assignee to accept. 
service upon his attorney, and if he does so,. 


and reports the claim to the court he is es- 

topped to deny the validity of the service. 
The creditor whose claim is now presented, 

held entitled to future dividends. Whether 


‘he is entitled to share in past dividends is. 


not decided. 


one day short of the time prescribed, is de- 
fective and inoperative. 


Mr. Chas. Borcherling for assignee. 


Mr. R. V. Linabury and Mr. John C. Shaw, of N. Y., for the: 


petitioners. 
McCaRrTER, P. J.: 


follows: 


A dividend has been de- 


the statute for the benefit of creditors. 
The peti- 


clared by the assignee which it has not participated in. 


tioners’ claim was not proved before the assignee until after the - 
expiration of three months frum the date of- the assignment. The - 


bank was ignorant of the assignment ‘when it was made, and did 


not know of its existence until after the expiration of three months . 
from its date and did not know of the notice published to limit. 


creditors until after the time limited in the notice had expired. 
The petitioner now claims that it is entitled to a ratable distribu- 
tion of the assets remaining in the hands of the assignee. 

This claim is resisted by the counsel of the assignee. The as- 
signmentsbeing‘voluntary, the claim of the petitioner must be al- 


lowed, unless its right is barred by the statute. The assignee’s . 





As this case is to be appealed the court will | 
state its reasons for its decision so that the Appellate Court can : 
see upon what ground this court decides the case. The facts are as : 
The Metropolitan Bank of New York is a creditor of 
Marley, Eunson & Co., who made a voluntary assignment under - 
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counsel claims that the petitioner’s claim is barred by the Assign- 
ment Act. His argument, in short, is that the petitioner is barred 
of its right to a dividend, because it did not exhibit its claim with- 
in three months from the date of the assignment. The solution of this 
question must turn upon the construction of the Assignment Act. 
Let us turn to the act and see if any such provision can be found in it. 
Sections 3, 5 and 20 are the only ones which need be considered, as 
they are the only ones which relate to the subject now under con- 
sideration. 7 : 

Sec. 5 provides that ‘‘at the expiration of three months from the 
date of said assignment the said assignee or assignees shall file with 
the surrogate of “the county, W herein such debtor or debtors reside 
at the time of making such assignment, a true list, under oath, of 
all such creditors of said debtors as shall claim to be such, witha 
true statement of their respective claims.’ It will be perceived 
that there is nothing in this section which requires creditors to file 
with the assignee their claims within three months from the date 
of the assignment. This provision of the statute relates solely to 
the duty of the assignee to file a list of such claims as shall, up to 
that date, be filed with him. 

Sec. 3 provides that the assignee shall immediately upon the as- 
signment being made ‘‘ give three weeks public notice by advertis- 
ing in two of the newspapers published i in this state *.* * -* 
and i in one or more newspapers in any other state where it shall be 
known that any creditor of the said assignor resides, making 
known thereby that such assignment has been made, and that the 
creditors present their claims under oath or affirmation,’’ It will 
also be seen that no time is here specified within which such claims 
must be presented; and it therefore follows that no claim would be 
barred by reason of this notice. It was, however, strongly con- 
tended by counsel for the assignee that the petitioner’s claim is 
barred by the last clause of the 5th and 20th sections of this act. And 
I will here remark that it has been the general understanding of 
the bar that a creditor had three months from the date of the as- 
signment in which to prove his claims and not after. In fact such 
has been the construction of the statute by both the bar and the 
court; but this construction has never been, to my knowledge, 
challenged prior to this, and I know of no case in which the point. 
has been raised or decided. The concluding clause of the 5th sec- 
tion isas follows: ‘‘ Having first advertised for six weeks next pre- 
ceding the end of said term in two newspapers in this state, and 
by putting up advertisements in five of the most public places in 
the neighborhood wherein such creditors or a majority of them re- 
side, making known thereby that all claims against said estate 


4 
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must be made as hereinafter presented or be forever barred from 
coming in for a dividend of said estate.”’ 

It is clear from the language of this section that some other part 
of the statute must be searched for a provision limiting the filing 
of claims; that is, if any such limitation exists. But no subsequent 
provision can be found in the statute providing for the filing of 
claims, and in the absence of such a provision claims are not 
barred. Unless the statute prescribes some method of filing claims, 
or fixes some time within which they are to be filed, I do not see 
how the assignee can, by notice, limit the time. The power of the 
assignee is derived solely from the statute, and if the statute does 
not give him this power, he has none. 

Now, the statute says the claims ‘‘ are to be forever barred upon 
the assignee giving six weeks notice, making known that all claims 
against said estate must be made as hereinafter provided.” If 
therefore the statute in the subsequent sections has failed to make 
any provision on this subject, it is an omission which the court 
cannot supply, and it follows that the court has no power to sup- 
ply what the statute has failed to provide. To doso would be a 
piece of judicial legislation. Besides, this is a statute which re- 
stricts the act of the assignor, and is in derogation of the common 
law right of the assignor to distribute his assets equally among all 
his creditors, and must therefore be strictly construed ; what the 
statute does not restrict the court cannot restrict. 

Section 20 of the act is as follows: ‘‘If any creditor or creditors 
shall not exhibit his, her or their claims within the time allowed 
by this act, such claims shall be barred of a dividend,” ete. 
This appears to be the only provision in the statute which declares 
what the penalty shall be if claims are not exhibited, and evidently 
was framed on the theory that somewhere in the act there was a 
time specified within which claims must be exhibited, but such is 
not the fact. 

Before we can, under this section, say that the petitioner’s claim 
is barred, we must find some provision in the act which requires 
claims to be exhibited on or before a day certain. The construc- 
tion which we are now giving this act is greatly strengthened 
by a reference to its history. Before the present revision the 20th 
section’ was the 11th section in the old act; and in the old 11th sec- 
tion there was a time fixed within which all claims must be exhib- 
ited. Itread as follows: ‘*Sec. 11. If any creditor or creditors 
shall not exhibit his, her or their claims within three months after 
the date of such assignment, such claims shall be barred,” ete. 
The substitution of the words ‘‘ within the time allowed by this 
act’’ for the words ‘‘ within three months after the date of such as- 
signment,’’ was evidently done in the supposition that somewhere 
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else in the act there was such a provision. The 5th section is now 


the same as before in all material parts, there being no change in 
those phrases under consideration. The significance of the words 
at the close of the sentence, ‘‘making known thereby that all 
claims against said estate must be made as hereinafter provided, or 
be forever barred,’’ etc., is to be found in the language of the old 
11th section, which limited the time to three months. No construc- 
tion can be given to the 5th section now which would not be given 
to it if the old 11th were still in force. With that in force it was 
clear that the provisions to limit claims are pointed out in the 5th 
section as to be found in a later section of the statute. 

Nor can it be successfully argued that the time to limit claims 
can be founded on the first part of the 5th section, making it the 
duty of the assignee to file a list of claims after the expiration of 
the three months, because the section composes one single sen- 
tence, and the same sentence cannot have two constructions. If it 
appeared that there is a provision in the sentence which requires 
the court to look outside of the sentence for the power to limit 
claims, it cannot therefore be argued that the power to limit is at 
the same time to be found within the sentence. 

The case cited on the argument is not an authority against this 
position, because it was assumed in that case, both in the Orphans’ 
Court and before the Chancellor, that the statute contained a three 
months limitation clause. It was contended by the counsel for the 
petitioner that, in order to bar his client’s claim, the notice which 
the statute requires the assignee to give must be given. Now, as- 
suming for the sake of the argument that creditors must exhibit 
their claims within three months from the date of the assignment, 
still the assignee must, under the 5th section, advertise for claims, 
‘‘making known that all claims against said estate must be made 
within the three months or be forever barred.’’ The creditors are 
entitled to the publication of such a notice. It is one of the essen- 
tial provisions of the statute made for the benefit of the creditors, 
and cannot be disregarded by the assignee. The notice in this 
vase, as will be seen, is defective in this, that it required that all 
claims should be presented one day before the expiration of the 
three months. 

The assignment is dated April 28th, 1881. The notice required 
claims to be presented before the 28th day of July, 1881—that is, 
on the 27th, which was one day short of three months; and one 
day short is just as defective as if it were thirty days short. It 
was not in the power of the assignee to shorten the time fixed by 
the statute, nor is it in the power of the court to dispense with the 
provisions of the statute. 

The notice in this case was held to be bad in the claim of the 
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West Side bank. Its claim was filed with the assignee on the last 
day of the three months, on the 28th of July, one day ‘after 
the date specified in the notice, as the notice required the claim to 
be filed before the 28th. Exception was taken to the claim on the 
ground that it was too late, not having been filed before the 28th, 
and after argument it was held to have been served in time, be- 
cause within three months from the date of the assignment. The 
notice is therefore defective. It therefore follows that the notice 
being defective, it is the same as if no notice had been given. 

A notice which seeks to limit claims can have no effect unless it 
complies with the statute. Suppose the notice was correct in form, 
but not published six weeks as required by the statute, would the 
claims be barred? Clearly not. Such a contingency was evidently 
contemplated by the statute, as it gave the court power to extend 
the time in the concluding clause of section 5. Irrespective of this 
provision the court has power in all insolvent cases to fix or limit 
the time within which claims shall be filed to entitle them to share 
in dividends of such estate. This is the practice in all cases of 
receivership of insolvent corporations. And the court can make 
such an order in this class of cases in the absence of a provision to 
that effect in the statute itself. It was not necessary for the dispo- 
sition of this case to have decided this point, but it was in the case, 
and [ thought it best to meet it and decide it for the benefit of fu- 
ture assignees. 

The objection urged by counsel for the assignee that the claim in 
this case was served on the attorney for the assignee is not well tak- 
en. It was competent for the assignee to accept service upon his 
attorney, and he is estopped now from pleading want of service on 
himself personally by reporting the claim to the court, and taking 
the order of F ebrnary 7, 1882, disallowing the claim. The order of 
February 7, 1882, is void as to the Metropolitan Bank for the rea- 
sons given. The petitioner should therefore be allowed to partici- 
pate ratably with the other creditors in the remaining assets, and 
the assignee is hereby directed to pay to it its proper dividend. 
But in order to have the question raised in this case authoritatively 
settled, the assignee is further instructed by the court to take an 
appeal from its decision to the Ordinary. 

As to the other question raised by counsel for the petitioner at 
the time of signing thedecree that the bank is entitled to partici- 
pate not only in the remaining assets, but toa ratable distribution 
of the assets which made up the first dividend, on the ground that 
the first dividend was declared and paid after the bank’s claim was 
proved, and after the assignee had notice of its existence, I will re- 
mark that this question was not raised or discussed by counsel on 
the argument of the case, and it is now started for the first time in 
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the case, and the opinion was written without considering that 
question. I will therefore make a decree against the petitioner on 
that point, so that the question can be determined by the Ordinary 
(See Ellison v. Lindsley, 6 Stew. 658.) 


on appeal. 





JAMES W. FIELD V. THE INHABITANTS OF THE TOWNSHIP OF WEST ORANGE. 


(Court of Errors and Appeals of New Jersey, November Term, 1883.) 


Surface Water— Diversion of.—1t. The 
diversion of surface water by the grading of 
public streets done under competent author- 
ity, by which the water is cast upon plaintiff's 
premises, does not constitute an actionable 
wrong. 

2. The public authorities have no right by 
the construction of artificial drains in such 
streets to divert the water from where it 


would otherwise flow, and thereby collect it 
and cast it upon complainant’s lands, 

3, The complainant must bear the flowage 
of surface water cast upon his lands in con- 
sequence of the alteration of grades, but a 
scheme of drainage cannot be put into oper- 
ation by which the surface water is prevented 
from following the street grades to his det- 
riment. 


Messrs. J. W. and J. K. Field, for complainant. 

Mr. J. W. Taylor, for defendants. 

VAN SycKEL, J.: The bill is filed to enjoin the defendants from 
continuing to discharge the drainage of certain streets upon the 
complainant’s lands by which they are submerged and rendered 
valueless and unhealthy. The bill alleges that the municipal 
authorities by the construction of ditches and artificial conduits in 
the highways, have diverted the flow of the surface water from the 
course in which it would be carried by the grade of the streets, and 
have by such means collected all the surface water in a large area 
and caused it to be thrown upon the complainant’s lands. 

To this bill a general demurrer has been filed, and therefore the 
question is presented whether in any aspect of the case as stated 
by the bill the defendants have exceeded their authority. In 

30wlsby v. Speer, 2 Vr. 351, the defendant by the erection of a 
building on his own premises diverted the flow of the surface water 
from his own land to that of the plaintiff. The resulting loss to 
plaintiff was held to be damnum absque injuria, for which no ac- 
tion will lie. The Town of Union ads. Durkes, 9 Vr. 21, presented 
the case of a diversion of surface water by the grading of public 
streets done under competent authority, by which the water was 
cast upon the plaintiff's premises. This also was held by our Su- 
preme Court not to constitute an actionable wrong. As stated in 
that case, the authorities are quite uniform in holding that no 
responsibility attaches for damage done by the diversion of surface 
water by the public authorities, where the diversion is merely in- 
cidental to and occasioned by the making or alteration of street 
grades. The injury complained of here is not that consequent up- 
on the alteration of grades, but flows from a scheme put into ex 
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ecution by the municipal authorities by which the water is prevent- 
ed from following the grades of the streets. By means of artificial 
ducts, or channels, the surface water over a large district is carried 
away from where it would otherwise be discharged and made to 
pour upon the complainant’s lands. 

Thus what is styled the common enemy, which every proprietor 
must resist as best he may, is invested with accumulated volume 
and force and thereon upon one in ease of all others. The effect of 
this application of the doctrine, as the Chancellor well says, would 
be to condemn private property to public use without compensation. 
In Massachusetts there are cases denying a right of action to the 
individual under such circumstances, but there a public statute 
provides, that when any owner of land adjoining a highway shall 
sustain any damage in his property by reason of any raising, low- 
ering or other act done for the repairing of such way, he shall have 
compensation therefor, to be determined by the selectmen of the 
town. ° 

Although the rule adopted in New York accords with that of our 
Supreme Court in the Durkes case, the Court of Appeals of New 
York in 79 N. Y. 470, (Newman v. City of Albany), distinguished 
the case where by means of artificial structures in the streets the 
surface water of a large territory was collected and discharged on 
the premises of the plaintiff, and held that an action would lie for 
the consequent injury. Unless the right of municipalities is lim- 
ited to this extent there would be nothing to restrain them from 
constructing sewers by which the concentsated surface water of an 
entire city would be cast upon the premises of any proprietor that 
might arbitrarily be selected to bear the burden. The cases furnish 
no authority for such an invasion of property rights without mak- 
ing due reparation. 

The rights of an overseer of the highways, under section forty- 
five of the Road Act (Rev. 1005) to enter on lands adjacent to the 
highways for purposes therein mentioned is not hereby intended 
to be called in question. That section of the road law was passed 
March 16, 1798, and is found in Paterson’s Laws, page 327, since 
which time the right of the overseer to exercise the granted power 
has never been successfully challenged. 

In my opinion the decree below should be affirmed with costs. 





MARY S. ALLISON, EXECUTRIX, EIC. v, GEORGE M. CHAPMAN. 
(United States Circuit Court, District of N. J.) 


Judgment—Piea of Judgment obtained the piaintiff is not a good defence. 
by fraud not good at law.—In a suit in a U. The defence is available only in equity. 
§S. circuit court on a judgment in a court of Plea struck out with leave to file a bill for 
another circuit a plea that the judgment was an injunction. 
obtained by fraud, and cévin on the part of 


Mr. J. Henry Stone, for plaintiff. 

Mr. A. Q. Keasbey, for defendant. 

Nixon, D. J.: This is an action of debt upon a judgment ob- 
tained in the Circuit Court of the United States for the District of 
West Virginia. 

The first plea is that the alleged judgment was obtained by fraud 
and covin. The plaintiff moves to strike out the same. The ques- 
tion is, whether such a plea is allowed, as a common law defence 
to an action brought upon a judgment from another state. There 
is, undoubtedly, a conflict of authority, and much confusion exist- 
ing on the subject, arising, partly, from the failure of courts to ob- 
serve the precise nature and character of such judgments, and, 
partly, from the legislation of some of the states, allowing equita- 
ble pleas in suits at law. 

The courts of civilized nations generally make a distinction be- 
tween foreign and domestic judgments, holding a record of the for- 
mer to be only prima facie evidence, and a record of the latter 
conclusive evidence. The provision of the United States (Article 
IV, sec 1), that full faith and credit shall be given in each state to 
the public acts, records and judicial proceedings of every other 
state, and that the Congress may prescribe the manner in which 
they shall be proved, and the effect thereof, places the judgments 
of the states upon a peculiar footing. They are neither foreign nor 
domestic judgments, although partaking more of the qualities of 
the latter than the former. The attention of the Supreme Court 
was early called to the effect which the above stated provision of the 
Constitution of the United States, supplemented by the act of Con- 
gress of May 26th, 1790 (1 Stat. at L. 122), had upon judgments ob- 
tained in other states. It was claimed in Mills v. Duryea, 7 Cr. 481, 
that they should be treated as foreign judgments, and that nil debet 
wasa good plea in suitupon sucha judgment. But the court denied 
the validity of the plea alleging that it rendered the above clause 
of the Constitution unimportant and illusory ; that the record of 
the judgment duly authenticated was conclusive upon the paities 
and that wl teil record was the only proper plea. 

The counsel for the defendant in his brief justified his plea by 
the authority of the case of the Bank of Australasia v. Nias, 16 

(55) 
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Q. B.7i7, where it was held that a plea, that the judgment on which 
the suit was brought, was obtained by fraud, would be good. But 
he did not advert to the reason why it was good. The reason is 
disclosed by Lord Ch. Selborne in Ochsenbien vy. Papalier, L. R. 
8th Ch. Ap. cases 695, which was an application for an injunction 
to stay asuit at law upon judgment to which the defendant had 
put in the plea of fraud. He refused to interfere upon the ground 
that the court at law had jurisdiction—the Parliament having pass- 
ed the statutes permitting such equitable defences to be pleaded in 
suits at law. The obvious inference from the opinion is that in the 
absence of such legislation the plea would not be allowed. This 
subject is fully discussed in 2 Am. Lead. Ca. 658, and the con- 
clusion is reached that the allegation in a plea that a judgment was 
procured through fraud is not a good common law defence to a 
suit brought upon it in the same, ora sister state. To sustain the 
position he quotes (1) Benton v. Berget, 10S. and R. 240, where 
the Supreme Court of Pennsylvania, held, on demurrer, that in a 
suit on a judgment in the court of another state the plea of 
fraud in obtaining it was bad ; (2) Granger v. Clark, 22 Maine 128, 
where the controversy was over a domestic judgment; and where 
the court said that even if fraudulently obtained, it must be con- 
sidered conclusive between the parties until reversed ; (3) Christ- 
mas v. Russell, 5th Wall. 290. The Supreme Court in this case 
speaking of judgments of sister states say, ‘‘ They certainly are not 
foreign judgments, under the constitution and laws of Congress in 
any proper sense, because they ‘shall havetsuch faith and credit 
given to them in every other court within the United States as they 
have by law or usage in the courts of the State from whence they 
were taken;’ nor are they domestic judgments in every sense, be- 
cause they are not the proper foundation of final process except 
in the State where they were rendered. Besides they are open to 
inquiry as to the jurisdiction of the court and notice to the defend- 
ant, but in all other respects they have the same faith and credit 
as domestic judgments. And in regard to domestic judgments 
the court add that under the rules of the common law, if ren- 
Gered in a court of competent jurisdiction, they can only be called 
in question by writ of error, petition for new trial, or by bill in 
chancery. Third persons only (quoting 2 Saund. on Plead. and 
Ev., part 2, p 63,) can set up the defence of fraud or collusion, 
and not the parties to the record, whose only relief is in equity, 
except in the case of a judgment obtained on cognovit or a warrant 
of attorney.”’ 

This last case I think governs the present motion. The plea 
must be stricken out. 

If the defendant wishes to impeach the judgment for fraud or 
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covin in obtaining it he must invoke the aid of the court upon the 
equity side, whose peculiar province it is to grant relief in cases of 


this sort. 


See Glover v. Hedges, Sax. 119; Power’s ex’rs v. But- 


ler’s ex’rs, 3 Gr. C. 465; More v. Gamble, 1 Stock. 246; Tompkins 
v. Tompkins, 3 Stock. 512. 





RANDALL v, BALTIMORE & OHIO R. CO, 


(United States Supreme Court, December Term, 1883.) 


Negligence of Railroad Corporation— 
Personal Injury.—1t. When the evidence 
given at the trial, with all the inferences 
that the jury could justifiably draw from it, 
is insufficient to support a verdict for the 
plaintiff, so that such a verdict, if returned, 
must be set aside, the court may direct a 
verdict for the defendant. 

2. A ground switch, of a form in common 
use, was placed in a railroad yard, in a space 
six feet wide between two tracks; the lock of 
the switch was in the middle of the space; 
and the handle, when lying flat, extended to 
within a foot of the adjacent rail, and could 
be safely and effectively worked by standing 
in the middle opposite the lock, using reas- 
onable care. The brakeman of a train on 
one of the tracks, while working at the 
switch, standing at the end of the handle, 
was struck by an engine on the other track. 
Held, that there was no such proof of fault 
on the part of the railroad corporation, in 
the construction and arrangement of the 


3. A brakeman, working a switch for his 
train on one track in a railroad yard, is a 
fellow servant with the engineman of another 
train of the same corporation upon an ad- 
jacent track, and cannot maintain an action 
against the corporation for an injury caused 
by the negligence of the engineman in driv- 
ing his engine too fast, and not giving due 
notice of its approach, without proving neg- 
ligence of the corporation in employing an 
unfit engineman. 

4. A statute which provides that a bell or 
whistle shall be placed on every locomotive 
engine, and shall be rung or sounded by the 
engineman or fireman 60 rods from any high- , 
way crossing, and until the highway is 
reached, and that the ‘‘corporation owning 
the railroad shall be liable to any person in- 
jured for all damages sustained”” by reason 
of neglect so to do, does not make the cor- 
poration liable for an injury, caused by neg- 
ligence of the engineman or fireman in this 
respect, to a fellow-servant. 


switch, as would support an action against it 
for the injury. 

In Error to the Circuit Court of the United States for the District 
of Wést Virginia. 

Mr. B. B. Dovener for plaintiff in error. 

Messrs. John K. Cowen and C. Boggess for defendant in error. 

Gray, J.: This is an action against a railroad corporation, by a 
brakeman in its employ, for personal injuries received, while work- 
ing a switch, by being struck by one of its locomotive engines. 
The declaration, in seven different counts, alleged as grounds of 
action that the defendant negligently constructed and kept its 
tracks and switches in a defective and dangerous condition ; that 
the defendant, by one of its agents and servants, who was at the 
time unskillful, negligent, and unfit to perform the business and 
employment that he was engaged by the defendant to perform, 
and who was engaged in a service for the defendant other and dif- 
ferent from the service in which the plaintiff was engaged, and 
whose negligence, unskillfulness, and unfitness were known to the 
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defendant, negligently propelled one of its locomotive engines 
against and over the plaintiff ; that this was done without sound- 
ing any whistle or ringing any bell, as required by the laws of the 
state of West Virginia; and that the defendant neglected proper 
precautions in the selection and employment of its agents and ser- 
vants. A statute of West Virginia provides that ‘‘a bell or steam 
whistle shall be placed on each locomotive engine, which shall be 
ring or whistled by the engineer or fireman at the distance of at 
least sixty rods from the place where the railroad crosses any pub- 
lic street or highway, and be kept ringing or whistling until such 
street or highway is reached,’’ under a penalty of not exceeding 
$100 for each neglect ; and that ‘‘ the corporation owning the rail- 
road shall be liable toany person injured for all damages sustained 
by reason of such neglect.’’ St. W. Va. 1873, c. 88, § 31. 

As we understand the evidence introduced at the trial, it conclu- 
sively proved the following facts: The injury occurred at night, at 
a place where, as the plaintiff himself testified, ‘‘ there was one net- 
work of tracks,”’ in the defendant’s railroad yard, near the junction 
ofa branch road with the main road, and about 10 rods from a 
highway crossing. The plaintiff had previously been employed 
on another part of the road. On the night in question, in the per- 
formance of his duty asa brakeman on a freight train, he unlocked 
a switch which enabled his train to pass from one track to another; 
and he was stooping down, with bis lantern on the ground begide 
him, to unlock the ball of a second switch to let the engine of his 
train pass to a third track, when he was struck antl injured by the 
tender of another freight engine, in no way connected with his 
train, backing down on the second track. The tender projected 10 
inches beyond the rail. The distance between thé adjacent rails 
of the second and third tracks was about six feet. The second 
switch was a ground switch of a kind in common use, the lock of 
which was in the center of the space between the two tracks ; and 
the handle of which was about two feet long, and when lying flat 
extended towards either track, and when thrown one way opened 
the switch, and when thrown the other way closed it. The switch 
could be worked efficiently and safely by a man standing midway 
between the two tracks, using reasonable care. It could not be 
safely worked by standing at the end of the handle while an en- 
gine was coming on the track next that end. Upright switches 
could not be used, ata place where the tracks were so near to- 
gether, without seriously interfering with the moving and manage- 
ment of the trains. The plaintiff testified that he had never worked 
aground switch before, and that the first switch was an upright 
switch. But he admitted on cross-examination that the two kinds 
of switches were unlocked in the same manner, and the other evi 
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dence established beyond doubt ‘that the first switch was also a 
ground switch. A single witness, who had been a brakeman, called 
for the plaintiff, in answer to a question, often repeated, of his 
counsel, whether that wasa safe and proper switch to be used at 
that point, testified that he could not say it was a very safe place 
at that time there ; that he thought that was not a proper kind of 
switch, and an upright switch would have been more convenient 


to handle ; that he did not think it was a very safe ball there ; that, 


he thought it was not a safe ball there; and that it could not be 
unlocked without danger while an engine or train was coming up- 
on the other track. The engine which struck the plaintiff was 
being driven at a speed of about 12 miles an hour, by an engine- 
man in the defendant’s employ, and there was evidence tending to 
show that it had no light except the head light, and no bell, and 
that its whistle was not sounded. There was no evidence that the 
tracks were improperly constructed, or that the engineman was 
unfit for his duty. The other grounds of action relied on were, 
improper construction and arrangement of the switch ; negligence 
of the defendant in running its engine, by an unskillful and negli- 
gent engineman, alleged to have been engaged in a different ser- 
vice for the defendant from that in which the plaintiff was en- 
gaged ; and omission to comply with the requirements of the stat- 
ute of West Virginia. At the close of the whole evidence (of which 
all that is material is above stated) the court directed the jury to 
return a verdict for the defendant, because the evidence was such 
that if a verdict should be returned for the plaintiff the court 
would be compelled to set it aside. A verdict for the defendant 
was accordingly returned, and the plaintiff sued out this writ of 
error. 

1. It is the settled law of this court that when the evidence giv- 
en at the trial, with all inferences that. the jury could justifiably 
draw from it, is insufficient to support a verdict for the plaintiff, 
so that such a verdict, if returned, must be set aside, the court is 
not bound to submit the case to the jury, but may direct a verdict 
for the defendant. Pleasants v. Fant, 22 Wall. 116; Herbert v. 
Butler, 97 U. 8. 319; Bowditch v. Boston, 101 U. 8. 16; Griggs v. 
Houston, 104 U. 8. 553. And it has recently been decided by the 
house of lords, upon careful consideration of the previous cases in 
England, that it is for the judge to say whether any facts have 
been established by sufficient evidence from which negligence can 
be reasonably and legitimately inferred; and it is for the jury to 
say whether from those facts, when submitted to them, negligence 
ought to be inferred. Metropolitan Ry. Co. v. Jackson, 3 App. 
Cas. 193. 

Tried by this test, there was no sufficient evidence of any negli- 
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gence on the part of the railroad company, in the construction and 
arrangement of the switch, to warrant a verdict for the plaintiff on 
that ground. The testimony of the plaintiff and of his witness 
was too slight. A railroad yard, where trains are made up, neces- 
sarily has a great number of tracks and switches close to one 
another, and any one who enters the service of a railroad corpora- 
tion, in any work connected with the making up or moving of 
trains, assumes the risks of that condition of things. Although it 
was night, and the plaintiff had not been in this yard before, his 
lantern afforded the means of perceiving the arrangement of the 
switch and the position of the adjacent tracks. The switch was of 
a form in common use, and was, to say the least, quite as fit for 
its place and purpose as an upright switch would have been. It 
could have been safely and efficiently worked by standing opposite 
the lock, midway between the tracks, using reasonable care; and it 
was unnecessary, in order to work it, to stand, as the plaintiff did, 
at the end of the handle, next the adjacent track. 

2. The general rule of law is now firmly established, that one 
who enters the service of another takes upon himself the ordinary 
risks of the negligent acts of his fellow servants in the course of 
the employment. This court has not hitherto had occasion to de- 
cide who are fellow servants, within the rule. In Packet Co. v. 
McCue, 17 Wall. 508, and in Railroad Co. v. Fort, Id. 553, the 
plaintiff maintained his action because at the time of the injury he 
was not acting under his contract of service with the defendant. 
In the one case, he had wholly ceased to be the defendant’s ser- 
vant; in the other, being a minor, he was performing, by direction 
of his superior, work outside of and disconnected with the con- 
tract which his father had made for him with the defendant. In 
Hough v. Ry. Co. 100 U. S. 213, and in Wabash Ry. Co. v. Me- 
Daniels, 107 U. 8S. 454, [S. C. 2 Sup. Ct. Rep. 932,| the action 
was for the fault of the master, either in providing an unsafe 
engine, or in employing unfit servants. 

Nor is it necessary, for the purposes of this case, to undertake 
to lay down a precise and exhaustive definition of the general rule 
in this respect, or to weigh the conflicting views which have pre- 
vailed in the courts of the several states; because persons standing 
in such a relation to one another as did this plaintiff and the en- 
gineman of the other train, are fellow servants, according to the 
very great preponderance of judicial authority in this country, as 
well as the uniform course of decision in the house of lords, and 
in the English and Irish courts, as is clearly shown by the cases 
cited in the margin. They are employed and paid by the same 
master. The duties of the two bring them to work at the same 
place, at the same time, so that the negligence of the one in doing 
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his work may injure the other in doing his work. Their separate 
services have an immediate common object—the moving of the 
trains. Neither works under the orders or control of the other. 
Each, by entering into his contract of service, takes the risk of the 
negligence of the other in performing his service; and neither can 
maintain an action for an injury caused by such negligence against 
the corporation, their common master. 

The only cases cited by the plaintiff, which have any tendency 
to support the opposite conclusion, are the decisions of the Su- 
preme Court of Wisconsin in Chamberlain v. Milwaukee & M. R. 
R. Co., t1 Wis. 248, and of the Supreme Court of Tennessee in 
Haynes v. East Tennessee & G. R. Co., 3 Cold. 222, each of which 
wholly rejects the doctrine of the master’s exemption from liabil- 
ity to one servant for the negligence of another, and the first of 
which has been overruled by the later cases in the same state. 
This action cannot therefore be maintained for the negligence of 
the engineman in running his engine too fast, or in not giving due 
notice of its approach. 

3. The statute of West Virginia, on which the plaintiff relies, 
has no application to this case. There is no evidence that the en- 
gine which struck the plaintiff was about to cross a highway; and 
the main, if not the sole, object of the statute evidently was to 
protect travelers on the highway. O’ Donnell v. Providence & W. 
R. Co. 6 R. I. 211; Harty v. Cent. R. Co. 42 N. Y. 468. It may, 
perhaps, include passengers on the trains, or strangers, not tres- 
passers, on the line of the road. But it does not supersede the 
general rule of law which exempts the corporation from liability 
to its own servants for the fault of their fellow servants. 

Judgment affirmed. 

(See Farwell v. Boston & W. R. Co. 4 Metc.49; Holden v. Fitchburg 
R. Co. 129 Mass. 268; Coon v. Syracuse & U. R. Co. 5 N. Y. 492; 
Wright v. N. Y. Cent. R. Co. 25 N. Y. 562; Besel v. N. Y. Cent., 
etc., R. Co. 70 N. Y. 171; Slater v. Jewett, 85 N. Y. 61; McAn- 
drews v. Burns, 10 Vroom, 117; Smith v. Oxford Iron Co. 13 
Vroom, 467; Lehigh Valley Coal Co. v. Jones, 86 Pa. St. 482; 
Whaalan v. Mad River R. Co. 8 Ohio St. 249; Pittsburgh, F. W. 
& ©. Ry. Co. v. Devinney, 17 Ohio St. 197; Slattery’s Adim’r v. 
Toledo & W. Ry. Co. 23 Ind. 81; Smith v. Potter, 46 Mich. 258; 
[S. C.9 N. W. Rep. 273;] Moseley v. Chamberlin, 18 Wis. 731, 
Cooper v. Milwaukee & Prairie du Chien Ry. Co. 23 Wis. 668; 
Sullivan v. Mississippi and M. R. Co. 11 Iowa, 421; Peterson v. 
Whitebreast Coal & M. Co. 50 Iowa, 673; Foster v. Minnesota 
Cent. R. Co. 14 Minn. 360, (Gil. 277;) Ponton v. Wilmington & 
W. R. Co. 6 Jones, Law, (N. C.) 245; Louisville R. Co. Robinson, 
4 Bush, 507; Mobile & M. Ry. Co. v. Smith, 59 Ala. 245; Hogan v. 
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Cent. Pac. R. Co. 49 Cal. 128; Kielly v. Belcher Mining Co. 3 
Sawy. 500; Hutchinson v. York, N. & B. Ry. Co. 5 Exch. 343; 
Bartonshill Coal Co. v. Reid, 3 Macq. 266; Bartonshill Coal Co. v, 
McGuire, Id. 300; Wilson v. Merry, L. R. 1 H. L. Se. App. Cas. 
326; Morgan v. Vale of Neath Ry. Co. 5 Best & S. 570, 736; 8. C. 
L. R. 1 Q. B. 149; Tunney v. Midland Ry. Co. L. R. 1 C. P. 291; 
Charles v. Taylor, 3C. P. Div. 492; Conway v. Belfast & N. C. 
Ry. Co. Ir. R. 9 C. L. 498, and Ir. R. 11 C. L. 345.) 





VARIOUS TOPICS. 


COMMITMENT TO THE COUNTY 
JAIL UNDER THE DISORDERLY 
PERSONS ACT. 


JUGDE PARKER’S LATE DECISION. 

The case of Elwood Mount, who was re- 
cently released by Judge Parker on habeas 
corpus proceedings, seems to be misunder- 
stood by many persons. Mount 
confined in the jail of Camden county, but 
was brought before the Judge at Camden 
from Mount Holly. 


was not 


The decision in the 
case does not affect prisoners in the Camden 
County Jail unless they have been illegally 
committed, and to determine that question 
the commitment in each case must be exam- 
We understand that Judge Parker 
did not base his decision on the committal 
The 
Judge said the commitment of Mount was 
illegal in several respects; principally be- 


ined. 


to jail instead of to the work house. 


cause there was no record of his conviction, 
the law requiring such record to be kept, 
The 
discharge of Mount was in general terms. 
There appears to be a difference of opinion 
as to the legality of committing to jail under 
the Disorderly Act. Many years ago Chief 
Justice Green discharged a prisoner from the 
Mercer County jail, who was held on a 
commitment of that nature, the jail not 
having been made a work house. In 1877 a 
law was passed making it legal to commit to 
the county jail in such cases, where there 

_ was no work house. 
In 1879 the Supreme Court decided that a 


setting forth names of witnesses, etc. 


police justice could not recover fees for com- 
mitments to county jails under the Disorder- 
ly Act, because such commitments were in- 
valid. This decision was subsequent to 1877, 
but the fees sued for were for services before 
1877. 


of opinion about the matter. 


Hence the confusion and difference 


The difficulty is much increased by the 
fact that the Revision does not contain the 
act of 1877. 
contend that the revisors, if they intended it 
to remain, would have inserted it in the Re- 


It was a public law and many 


vision, as there is another act on*a different 
subject, printed on the same page of pamph- 
let laws of 1877, which is pginted in the 
Revision. 

It would seem, therefore, that ‘some furth- 
er legislation is necessary to clear up the 
matter, and to remove all doubt and misun¢ 
derstanding both with the courts and the 
people upon this subject. The recent in- 
crease of our jail expenses seems to render 
it necessary that no offenders should be sent 
there without the clearest warrant of law.— 
Camden Press. 


INAUGURATION OF THE GOV- 
ERNOR., 


The inauguration of the Governor took 
place on January 15 with the usual ceremo- 
nies, which were held, however, in Taylor’s 
Opera House instead of at the Capitol,which 
would have been more appropriate. The 
Legislature assembled on the stage of the 
Ope:a House, where they felt strangely out 
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of place. The hall was filled with people. 
The oaths of oftice were administered to the 
Governor-elect by the Chief Justice and the 
retiring Governor delivered the great seal of 
the State with a few appropriate words, 
The Governor, after accepting the seal, de- 
livered his inaugural address, which dealt 
with many important measures of the policy 
of the State with the clearness and force of 
a trained lawyer. 


AN IMPORTANT SUIT ENDED, 


The Chancellor on January 23d settled a 
decree in the long pending Hackensack 
Water Company case, and directed that all 
the property and franchises of the company 
should be sold to pay the bondholders. The 
contest in this case has been a protracted 
and bitter one. It has been twice tried be- 
fore the Chancellor and once ‘before the 
Court of Appeals, and the question involved 
was whether a mortgage made by the Hack- 
ensack Water Company to secure an issue of 
their bonds was valid security upon their 
Most of the bonds, 
which the mortgage was made to secure, had 
been put upon the market and passed into 
the hands of bona fide holders. 


property and franchises. 


Subsequent- 
ly the company became bankrupt, and went 
into the hands of a Receiver. The Receiv- 
er sold the property and the franchises of 
the company, by order of the Chancellor, 
and they were bought in by a syndicate of 
the creditors, who formed a new company, 
under the name of ‘*The Hackensack Water 
Company, Reorganized.” This new com- 
pany, being convinced of the value of the 
franchises which they had acquired, extend- 
ed their works to Hoboken, and are now 
supplying both that city and Hackensack 
with water. 

Meantime certain of the bondholders who 
had long been awaiting payment of their 
bonds applied to the reorganized company 
for the money due on them and were inform- 
ed that their bonds were worthless because 
to secure them was 
made in violation of the terms of the com- 
pany’s charter. The bondholders then 
brought suit in the Court of Chancery against 


the mortgage made 


the reorganized company to enforce their 
right to have the mortgage held as security 


for their bonds. The Hackensack Water 


Company, Reorganized, resisted on the 
ground that the mortgage was invalid. 

The Chancellor held that all the bond- 
holders were entitled to the security of the 
mortgage. The reorganized company then 
carried the case to the Court of Appeals, 
and it was there decided that only those 
bondholders who were bona fide holders 
were entitled to the security of the mortgage, 
and the case was sent back to the Court of 
Chancery in order that it might be ascertain- 
ed who were dona fide holders. The Chan- 
cellor referred it to a Master to make the 
inquiry, and the Master, after hearing evi- 
dence, decided that all the bondholders were 
bona fide holders. The reorganized com- 
pany appealed to the Chancellor from the 
Master’s decision, and the Chancellor suse 
tained the Master as to all the bondholders 
except Ida E. Voorhis. The Chancellor 
then made an order that all the mortgaged 
property and franchises be sold to pay the 
bonded debt. 

Messrs. Keen & Gummere appeared for 
the complainants; Charles E. Voorhis ap- 
peared for Ida E. Voorhis, and John Linn 
appeared for the Hackensack Water Com- 
pany, Reorganized.—WMewark Daily Adver- 
tiser. 


TRIAL BY JURY. 


Under the ‘‘New Rules” of procedure 
in England there is a slight increase in the 
obstacles put in the way of atrial by jury in 
civil cases,and itis thought that it will domuch 
to diminish the number of jury trials. It was 
already provided that in all actions in which 
a trial by jury might be had, a desire for it 
must be signified by application for a judge’s 
order. The Mineteenth Century for Novembe 
in an article entitled “ New Departure in Leg- 
al Reform,” contains the following account 
of the.change made by*the new rules : 

‘« The only difference that the New Rules 
make is that in six specified actions this de- 
sire for a trial by jury must be signified in one 
way, and in all other actions-in which a jury 
may be had it must be ‘signified’ in an 
other way. In actions for (r) slander, (2) 
libel, (3) false imprisonment, (4) malicious 
prosecution, (5) seduction, (6) breach of 
promise of marriage, the desire for a jury 
must be made known by giving notice to the 
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opposite party. In all other jury actions the 
desire must be made known by applying for 
a judge’s order, which, however, cannot be 
withheld. The destinction is certainly fine, 
but with a large majority of litigants the 
, wish for a jury is so faint that anything that 
breaks the force of habit will extinguish it 
altogether. It seems to have been assumed 
by the framers of the Rules that the wish in 
in question might survive the notice, because 
the notice is now given as a matter of course 
by the legal adviser, but that it would not 
survive the unusual effort to obtain the order, 
because before the order can be had the 
legal adviser is likely to pausé and consider 
whether his client really wants a jury or not. 

““This, at least, is the only explanation of 
the very small change brought about by the 
Rules in the matter of juries that I can sug- 
gest, and, subtle as it may seem, it is prob- 
ably the true one. In the county courts, 
where a jury is optional, but an active step 
has to be taken to obtain one, the proportion 
of jury to non-jury cases is about 1 to 600.” 

This plan ought to be tried in New Jersey. 
It cannot possibly do any harm, and if it 
had the expected effect it would save much 


of the time and expense of litigation. 





THE LIBRARIAN OF THE STATE 


LIBRARY. 


There is not a member of the bar who is 
in the habit of using the State Library that 
McDanolds has 
Cant. Mc 


Danolds has been in charge of the Library 


does not regret that Capt. 


not received a reappointment. 


since 1872, and has been a most faithful 
officer. He knew every book and where to 
find it, and was always ready to give the 
lawyers the benefit of his knowledge. He 
was quiet and unobtrusive but never failed 
to respond kindly and promptly to every 


request that the lawyers made. 


He had been severely wounded, indeed 


almost riddled with bullets, in the war, and 
the post in the Library was one in which the 
lawyers would wish him to serve until the 
end of his life. It was supposed to be an 
office removed entirely from the struggle of 
politics, and it is much to be regretted that 
any influence should have induced the library 
committee to appoint any one in his place. 

The new librarian is Morris R. Hamilton, 


of Camden. 





JUDICIAL HUMOR, 


Curious comments by a judge, even in the 
prisoner, though extremely 
rare, are not unprecedented. Mr. Justice 
Maule once addressed a phenomenon of 
innocence in a smock frock in the following 
‘‘ Prisoner at the bar, your counsel 
thinks you innocent; the counsel for the 
prosecution thinks you innocent; I think 
3ut a jury of your own 


presence of a 


words: 


you innocent. 
countrymen, in the exercise of such common 
sense as they possess, which does not seem 
to be much, have found you ‘ guilty,’ and it 
remains that I should pass upon you the 
sentence of the law. That sentence is that 
you be kept in imprisonment for one day, 
and, as that day was yesterday, you may now 
go about your business.” The unfortunate 
rustic, rather scared, went about his business, 
but thought that law was an uncommonly 
puzzling business. 


. 
MIXED METAPHORS. 


For confusion of metaphors, we think this 
of a Philadelphia lawyer excels Sir Boyle 
Roche, who said, ‘‘I smell a rat. 
him floating through the air, but, mark me, 
The Philadel- 


phia lawyer said in court the other day: 


I see 
I shall nip him in the bud.” 


$* May it please the Court, these gentlemen 
have gone on until by assiduous incubation 
they have hatched something that will hold 
water, and upon this they"hang their bill.” 





